Of considerable significance, the most used enforcement tool,
section 104 (a) , mentions both inspections and investigations.  It
provides that "if, upon inspection or investigation, the Secretary
... believes that an operator of a ... mine ... has violated this
Act, or any ... standard, ... he shall, with reasonable promptness,
issue a citation to the operator.  ... The requirement for the
issuance of a citation with reasonable promptness, shall not be a
jurisdictional prerequisite to the enforcement of any provision of
this Act."

Section 104 (d) (1), in contrast to section 104(a), relates only
to "inspections," providing that "if, upon any inspection of a ...
mine, an authorized representative of the Secretary finds that there
has been 9/ a violation of any mandatory health or safety standard,
and if he also finds that, while the conditions created by such vio-
lation do not cause imminent danger, such violation is of such nature
as can significantly and substantially contribute to the cause and
effect of a ... hazard, and if he finds such violation to be caused
by an unwarrantable failure ... he shall include such findings in
any citation given to the operator under this Act."

The second sentence of section 104 (d) (!) provides for the with-
drawal order in the enforcement chain or scheme contemplated by
Congress in this so-called "unwarrantable failure" formula.  Signifi-
cantly, it provides that "If, during the same inspection or any
subsequent inspection of such mine within 90 days after the issuance
of such citation, an authorized representative of the Secretary finds
another violation . . . and finds such violation to be also caused by
an unwarrantable failure ..., he shall forthwith issue an order re-
quiring the operator to cause all persons ... to be withdrawn from
... such area ...."

If the position of the Secretary in this case were adopted,
that is, if withdrawal orders could be issued on the basis of an in-
vestigation of past occurrences, the effect could be to increase the
90-day period provided for in the second section of section 104(d) (1)
and by the amount of time which passed between the occurrence of the
violative condition described in the order and the issuance of the
order. 10/

V  The Secretary attributes importance to the use of the past tense
here in the sense that Section 104 (d) (1) can cover an event or vio-
lative occurrence which occurred prior to the issuance of an enforce-
ment order or citation.  This contention is rejected on the basis of
the subsequent provisions of section 104(d)(1) which are phrased in
the present tense and the fact that the two paragraphs constituting
section 104(d), when read in their entirety, indicate that use of the
phrase "has been" was not an intentional extension of the coverage of
the paragraph to prior events but simply a matter of practical phrase-
ology.

10/ This could, if the principle is accepted, be a period well in
excess of the five days involved in the instant proceeding.iate inspection" by giving notice to the
